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LAND USE AND ZONING COMMITTEE AMENDMENT

The Land Use and Zoning Committee offers the following first amendment to File No. 2014-494:
(1) On page 2, line 3, strike old Section 1 and insert a new Section 1 and 2 to read as follows:

“Section 1.

Adoption of findings and conclusions. The Council has reviewed the record of proceedings for Zoning Exception (E-14-26), from the Planning Commission hearing conducted on June 5, 2014, and the Land Use and Zoning Committee public hearing conducted on September 3, 2014, concerning the request for application requesting the retail sale and service of all alcoholic beverages including liquor, beer or wine for off-premises consumption on property located at 1902 Lane Avenue. The record of proceedings is located in the City Council Legislative Services Division and the Planning and Development Department.  The City Council has considered the recommended decision of the Land Use and Zoning Committee, which is located in the City Council Legislative Services Division and, based upon the competent, substantial evidence contained in the record, the Council hereby makes the following findings of fact and conclusions of law.
I. Findings of Fact
The City Council finds that the Subject Property is zoned CCG-1 (Commercial/Community General -1) and has a CGC (Commercial/General Commercial) land use category.  The Subject Property is .29 acres and contains a 2,134 square foot existing structure that was formerly a convenience store with off-premises sale of beer and wine, which is allowed by right in CCG-1.  The proposed use of the property is for the retail sale and service of all alcoholic beverages, including liquor, beer and wine for off-premises consumption.  It is located on the corner of Hyde Grove and Lane Avenue.

Although the immediately surrounding land uses are commercial, there are three day care centers, one senior citizen center and a church in close proximity.  It’s a Small World Day Care and Pumpkin Place Day Care are both 1/10th of a mile away, and the Wiley Senior Center is 3/10th’s of a mile away.  Hibernia Baptist Church is 762 feet away, and Hyde Grove Elementary School is 3/10th’s of a mile away.  A citizen submitted a map of the location of the day care centers, the senior citizen center, the church and the elementary school and the Planning and Development Department Report contained a Specific Purpose Survey showing these locations.  These two documents are attached hereto and incorporated herein as Exhibit 1.

Students attending the Hyde Grove Elementary School do not have bus service and many students, at least 50, walk to school.  Some of the older students escort their younger siblings to school that could otherwise not walk by themselves.  A crossing guard is stationed on the corner of Hyde Grove and Lane Avenue where the Subject Property is located.  Many elementary school students walk past the Subject Property going to and from school.  

The residential areas immediately behind the commercial strip along Lane Avenue are stable, working class neighborhoods with homes ranging from $100,000 to $300,000 in value.  Petitions stating opposition to the proposed use were gathered over the summer by residents going door to door for signatures to homes, a nearby restaurant, the Hyde Grove Elementary School, and the day care centers.  The petition numbered 57 pages and contains over 900 signatures, including the signatures  of residents in the neighborhood, parents of children in the day care centers, and parents of children attending the elementary school.

There is a convenience store across the street that sells beer and wine, and two establishments within a mile that sell all alcoholic beverages for off-premises consumption.


The convenience store that was in operation on the Subject Property previously had a problem with what appeared to be the dealing of drugs and loitering on the Property.


The owner of the Subject Property is S&K 4, LLC.  The person executing the application for the Exception, and certifying that he was the owner, was Ayman Safar.  Ayman Safar is not listed as an officer or agent of S&K 4, LLC according to the Florida Department of State.  No evidence was produced at the Land Use and Zoning hearing that Ayman Safar was legally associated with the owner of the subject Property.
II. Conclusions of Law
Pursuant to Sec. 656.131, Ordinance Code, in order for an application for zoning exception to be approved there must be a preponderance of the evidence of record presented that the proposed use meets, to the extent applicable, the following standards and criteria:
(1) Will be consistent with the Comprehensive Plan, including any subsequent plan adopted by the Council pursuant thereto;

(2) Will be compatible with the existing contiguous uses or zoning and compatible with the general character of the area, considering population density, design, scale and orientation of structures to the area, property values, and existing similar uses or zoning; 

(3) Will not have an environmental impact inconsistent with the health, safety and welfare of the community;

(4) Will not have a detrimental effect on vehicular or pedestrian traffic, or parking conditions, and will not result in the generation or creation of traffic inconsistent with the health, safety and welfare of the community; 

(5) Will not have a detrimental effect on the future development of contiguous properties or the general area, according to the Comprehensive Plan, including any subsequent amendment to the plan adopted by the Council; 

(6) Will not result in the creation of objectionable or excessive noise, lights, vibrations, fumes, odors, dust or physical activities, taking into account existing uses or zoning in the vicinity; 

(7) Will not overburden existing public services and facilities;

(8) Will be sufficiently accessible to permit entry onto the property by fire, police, rescue and other services; and

(9) Will be consistent with the definition of a zoning exception, and will meet the standards and criteria of the zoning classification in which such use is proposed to be located, and all other requirements for such particular use set forth elsewhere in the Zoning Code, or otherwise adopted by the Planning Commission.

The competent, substantial evidence presented at both the Planning Commission and the Land Use and Zoning Committee public hearings indicates that several of the criteria were not satisfied. These include, but are not limited to 1) whether the proposed use will be compatible with the existing contiguous uses or zoning and compatible with the general character of the area, considering population density, design, scale and orientation of structures to the area, property values, and existing similar uses or zoning; 2) whether the proposed use will have a detrimental effect on vehicular or pedestrian traffic; and 3) whether the proposed use will have a detrimental effect on the future development of the general area.
First, the proposed use of the Subject Property is for the retail sale and service of all alcoholic beverages, including liquor, beer and wine for off-premises consumption.  This type of use is an intense commercial use, more intense than its previous use as a convenience store, and incompatible with the general character of the area.  It is not part of an overall planned unit development and it is not part of a shopping center where it might more easily blend in, but rather is a stand alone structure.  The City Council, through Section 656.133, Ordinance Code, has stated a policy that such an intensification of use, and the fact that the proposed use would be in a stand alone structure rather than integrated into a larger development, are points to consider regarding the allowance of establishments the provide the retail sale of all alcoholic beverages for off-premises consumption.
Second, the proposed use will constitute a danger to the many students that walk to and from Hyde Grove Elementary School.  Many students walk directly past the Subject Property and students waiting to cross Lane Avenue at the crossing guard post located on the sidewalk in front of the Subject Property will be subjected to the activity taking place in and around the Property.  Based on the testimony that there was apparently criminal activity on the Subject Property previously, it is possible that it could return in that the use is somewhat similar, yet even more intense.
Third, the residential neighborhood in this area is not in need of another liquor store as there are other options less than 1 mile away, and the potential for the return of the criminal activity will have a detrimental effect on the value of the homes.  This type of intense use does not enhance the existing neighborhood.
Finally, applications for Zoning Exception must be made by the owner of the property, or by someone authorized to execute such documents for the owner.  Sec. 656.131, Ordinance Code.  The Land Use and Zoning Committee questioned the agent for the applicant as to the ownership status of the property.  It was determined that the person that had signed the application for the Zoning Exception was not listed with the Florida Department of State as having the authority to submit the application.  However, it was further determined by the Committee that regardless of who the owner was, even if the corporation had given Ayman Safar the authority to sign such documents, the proposed use was too intense and incompatible with the neighborhood to be approved.
Therefore, based upon the competent, substantial evidence in the record, the City Council denies the appeal, thus upholding the Planning Commission denial of E-14-26.
Section 2.

Legislative Services is directed to mail a copy of this Resolution to the appellants and any other parties who testified before the Land Use and Zoning Committee, or otherwise filed a qualifying written statement as defined in Section 307.202(c), Ordinance Code.”; and
(2) Add Exhibit 1 attached hereto; and

(3) Renumber the remaining Section(s); and

(4)
On page 1, line 1, amend the introductory sentence to add that the bill was amended as reflected herein.    
Form Approved:

     /s/ Susan C. Grandin_____
Office of General Counsel

Legislation Prepared By:
Susan C. Grandin
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